
Appendix 1 Exploration of various types of Trusts:

 (From NAAONB Training event notes)

Key Distinction:

· Unincorporated = no separate body or identity, so individuals are jointly and severally (individually) liable for activities – subject to Common Law
· Incorporated = separate body to hold assets, employ people, enter into contracts and sue or be sued! Subject to Company Law.
Key Considerations:

· Ownership -  Private / Common – (not-for-private-profit)
· Management - Community / Collective – everyone involved or Democratic/ representative – a smaller and more selective group
· Principles/ Objectives - Social Enterprise / Co-operative /Development Trusts
Types of Incorporated bodies:

Companies: several types – governing document is their Memorandum and Articles of Association. Main types in this sector:
· Limited by Shares or by Guarantee
· Industrial & Provident Societies (IPS)
· Society for the Benefit of the Community
· Bona-Fide Co-operative
· Community Interest Company (CIC)
What to go for:

· Co-operatives - organisations which are owned and controlled by their members or worker co-operative where the employees own and control the business,
· Community Businesses - businesses which are owned and controlled by a community (could be a geographical community or ‘a community of interest’),
· Development Trusts -asset based organisations owned and controlled by the community, often have a range of projects under one umbrella,
· Trading subsidiaries - the trading arm of a Charity or Trust
LEGAL STRUCTURES FOR SOCIAL ENTERPRISE AT A GLANCE

This is a rough guide to the legal structures most commonly associated with social enterprise. For more information on them, see the websites listed below. For more general information about business structures, including other options such as partnerships and limited liability partnerships, see http://www.businesslink.gov.uk. However, there are a variety of legal requirements associated with setting up the structures described below and you should consider seeking professional advice before your organisation adopts any one of them.  
	Legal structure
	Summary: most typical features
	Ownership, governance and constitution
	Is it a legal person distinct from  those who own and/or run it?
	Can its activities benefit those who own and/or run it?
	Assets 'locked in' for community benefit?
	Can it be a charity and get charitable status tax benefits?
	Differences in the law as it applies in Scotland or Northern Ireland?

	Unincorporated association


	Informal; no general regulation of this structure; need to make own rules.
	Nobody owns - governed according to own rules.
	No, which can create problems for contracts, holding property and liability of members.
	Depends on own rules.
	Would need bespoke drafting to achieve this.
	Yes, if it meets the criteria for being a charity.
	No specific differences.

	Trust


	A way of holding assets so as to separate legal ownership from economic interest.  
	Assets owned by trustees and managed in interests of beneficiaries on the terms of the trust.
	No, which means the trustees are  personally liable.
	Not usually. Trustees/directors can only benefit if trust, court or Charity Commission give permission.
	Yes, if trust established for community benefit.
	Yes, if it meets the criteria for being a charity.
	No, subject to differences between English and Scots trust law.

	Limited company 

(other than Community Interest Company)
www.companieshouse.gov.uk
	Most frequently adopted corporate legal structure; can be adapted to suit most purposes.
	Directors manage  business on behalf of members. Considerable flexibility over internal rules.
	Yes, members' liability limited to amount unpaid on shares or by guarantee
	Yes, but no dividends etc to members if it is a company limited by guarantee.
	Would need bespoke drafting in articles, which could be amended by members.
	Yes, if it meets the criteria for being a charity.
	Scotland: no.  Northern Ireland: separate but similar legislation.

	Community interest company (CIC)

www.cicregulator.gov.uk

	An effective limited company structure for social enterprise with secure 'asset lock' and focus on community benefit.
	As for other limited companies, but subject to additional regulation to ensure community benefits.
	Yes, members' liability limited to amount unpaid on shares or by guarantee.
	Yes, but must benefit the wider community. Can pay limited dividends to private investors and directors can be paid.
	Yes, through standard provisions which all CICs must include in their constitutions.
	No, but can become a charity if it ceases to be a CIC.
	Scotland: no.  Northern Ireland: legislation not yet in place.

	Industrial & Provident Society (IPS) 

(Co-operative) 


	For bona fide co-operatives that serve members’ interests by trading with them or otherwise supplying them with goods or services. 
	Committee / officers manage on behalf of members. One member, one vote (regardless of size of respective shareholdings). 
	Yes, members liability limited to amount unpaid on shares.
	Yes, but should do so mostly by members trading with society, using its facilities etc, not as a result of shareholdings.
	Would need bespoke drafting in articles, which could be amended by members.
	No, would have to be constituted as community benefit type of IPS.
	Scotland: no.  Northern Ireland: separate but similar legislation. 

	Industrial & Provident Society (IPS) 

(Community Benefit Society (BenComm))
	Benefit community other than just own members and have special reason not to be companies.
	Like Co-op type, but new legislation provides option of more secure form of 'asset lock'.
	Yes, members liability limited to amount unpaid on shares.
	Must primarily benefit non-members - 'asset lock' applies.
	Yes, asset lock only survives dissolution if new statutory form of asset lock adopted.
	Yes, if it meets the criteria for being a charity.
	Scotland: no.  Northern Ireland: legislation not yet in place.

	Charitable Incorporated Organisation 
	First ready-made corporate structure specifically designed for charities.
	Similar to company but with different terminology, eg 'charity trustee' instead of 'director'.
	Yes, members either have no liability or limited liability.
	Members are not permitted to benefit and charity trustees are only able to benefit if constitution, court or Charity Commission give permission.
	Yes.
	Cannot be anything but a charity, and must meet the criteria for being a charity.
	Scotland: separate but similar legislation and regulator. Northern Ireland: legislation not yet in place.


Community Interest Companies

Community Interest Companies (CICs) are limited companies that exist to provide benefits to a community, or a specific section of a community. The CIC has the flexibility of the familiar company form, and access to a range of financing options, so may be appropriate for those working for a social purpose.

Its key features include an asset lock and a community interest statement.

Setting up a CIC

To register as a CIC, you must register as either a company limited by shares or a company limited by guarantee. When registering a company with Companies House, you will need to provide additional documents, including a community interest statement describing your social purpose. The CIC Regulator will approve your application if your statement passes the community interest test - ie the business activities you intend to undertake will be carried out for the benefit of the community or a section of it.

CICs shouldn't be confused with charities. CICs do not have charitable status. This means they do not get the tax benefits of a charity, but in return they do not have the strict reporting requirements of a charity.

How CICs operate

CICs have to follow specific rules, including the following:

• CICs must have an asset lock. This means that the company cannot generally transfer its profits or assets for less than their full market value. It will also protect any remaining assets for the community if you dissolve the CIC.

• If you set up your CIC as a company limited by shares, you'll have the option of issuing shares that pay a capped dividend to investors. The cap is set by the CIC Regulator to protect the asset lock.

• Together with your annual accounts, you must present an annual community interest company report for public record. The report must show what the CIC has done during the year to pursue its pre-specified community interest and involve the individuals or groups with a particular interest in the CIC.

CICs are particularly suitable for those who wish to work within the relative freedom of a familiar limited company framework without either the private profit motive or charity status.  CICs provide an opportunity to act as a legal entity for holding local assets such as community halls and facilities, as well as for trading in a conventional sense through the provision of goods and services, either directly to the public and organisations or through contracts with service providers.  CICs are primarily intended for use by social enterprises, who need the freedom to trade as a company but also need some objective evidence of their community benefit credentials in order to secure grant aid and other support.

Although the same body cannot be both a CIC and a charity, a CIC could provide an operating trading activity.  A CIC can be established in such a manner that profits can be passed on to an established charity to finance its charitable activities.

CICs are intended to solely use their assets, income and profits for the benefit of the community.  Therefore CICs are subject to an 'asset lock', which ensures that assets are retained within the company to support its activities or otherwise used to benefit the community.  The main elements to an asset lock are:

· CICs may not transfer assets at less than full market value unless they are transferred to another asset locked body, such as another CIC or a charity

· If its constitution allows a CIC to pay dividends, these will be subject to a cap that limits the amount of dividend payable

· On dissolution of a CIC any surplus assets must be transferred to another asset lock body

The principal legislation governing CICs is the Companies Act 1985 (as amended).  The specific law creating and regulating CICs is in the Companies (Audit, Investigation and Community Enterprise) Act 2004.  The 2004 Act established a Regulator, as an independent public office holder, appointed by the Secretary of State for Trade and Industry.  The Regulator powers are set out in the Act and the Community Interest Company Regulations 2005.

Benefits of becoming a Community Interest Company

There are a number of benefits of becoming a CIC, these include:

· Flexibility

· PR and profile opportunities

· Securing funds/grants

· Meeting the needs of the local community

· Being regulated by the Community Interest Company Regulations 2005

· Enabling an organisation to pursue profits for the social good

· Government support through tax relief

The setting up and operation of a CIC is very similar to that of an ordinary limited company.  However, there are two main areas that differentiates a CIC from a private limited company:

The Asset Lock - This facility ensures that the assets and profits of a CIC must be permanently retained within the CIC and used solely for the benefit of the community or transferred to another organisation which also has an asset lock, such as another CIC or charity.  A CIC limited by shares can pay dividends to individual shareholders, although this will be subject to a cap.

The Community Interest Statement and Report - The Statement and Report must be lodged with the Registrar of Companies, together with the other incorporation documents signed by all the intended and actual directors, certifying that the company is formed to serve the community rather than private motive.  It must state the activities in which the CIC intends to be engaged with as further proof that it is intended to solely profit the community.

Each year the CIC will have to produce an annual Community Interest Report, together with annual accounts, and send them to Companies House to hold as a public record.

What are the differences between community interest companies and charities?

· Charities must be established exclusively for charitable purposes, but a CICs can be established for any lawful purpose, as long as their activities are carried on for the benefit of the community

· Charities have certain tax advantages that CICs do not have
· In return for those advantages, charities are subject to more onerous regulation than CICs

· The CIC legal form was specifically designed to provide a purpose-built legal framework and a “brand” identity for social enterprises that want to adopt the limited company form

· CICs will be free to operate more “commercially” than charities (e.g. CICs limited by shares can pay dividends to individual shareholders, subject to a cap), but stake holders in CICs will still have the assurance of community benefit provided by the asset lock and transparency about their activities ability through the community interest report

Appendix 2 - Example of how Trusts work in Protected Areas:

Tamar Environment Trust 
Interest in Trust status grew out of a number of factors.

Firstly it represents an exit strategy from the large Heritage Lottery funded Tamar Valley Mining Heritage Project. The £7 million Project needed a way to manage the capital asset being created post completion.  The Project has created income streams to sustain this and self perpetuate it via rents, leases and car park fees.

This base income provides Tamar Valley AONB with a vehicle for building ongoing and diverse funding, including external funding not current accessible via its local authority framework.

Through a series of projects the Tamar Valley AONB now have assets like its new HQ the Tamar Valley Centre to look after.  These can be used to help the Trust raising future funding. Having an asset base is vital to underpinning the Trust finances long term.

Additionally the Tamar Valley AONB have been looking at bringing in funding to pump prime income giving projects through the Trust.  These include CSA, consultancy services, training, food and recreation.  It sees social enterprise, via the Trust and other business partners, as a way to build meaningful working relationships with business and the community.  If that can create long term funding to underpin the core purposes then its even better.  

Establishing a Trust vehicle has not been straight forward. One of the key issues is to conclusively demonstrate why they want to be a Trust, how the Trust will be run and critically the relationship between trustees and the defined membership.  The relationship between the political AONB Partnership and the Tamar Community Trust is also under scrutiny during these formative years for the Tamar Trust.

Learning from Tamar experience:

· Memorandum and Articles - Getting foundations right
· Governance  - Another complete organisation to run and administer
· Political - Influenced and controlled
· Trustees board - access / skills/ balance/ recruitment
Torbay Trust
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 Torbay Coast and Countryside Trust 

· Established over 10 years ago, when all the countryside services and sites of Torbay Council were “floated off” to create a separate environment charity,
· 20% of income from Torbay Council with a Service Level Agreement of £200,000

· Majority of funding from income generating activities- fundraising, memberships, Occombe Farm etc. 

· Started with a team of 10 staff now 45: 36 FTE equivalent posts.

· Many volunteers that equate to 6 FTE

· Provides good value for money in managing the 1750 acres of public land in its care that includes 70% of Torbay’s Public Open Space and 50% of its coastline.

· The Trust is working hard to develop commercial arm to buffer the expected reduction in funding from Torbay Council during a public sector spending squeeze.

· Other areas may not have such a diverse estate as Torbay with fewer income generating opportunities such as Berry Head and Cockington.

· Ongoing council funding had to be guaranteed- written into constitution/business plan.  Have had to increase the management fee from Torbay Council within the annual negotiation of the SLA.  

· Have one Cllr as a Trustee.

· Board structure- split into sub-committees to focus on particular areas of the Trust’s activity, enables trustees to be more informed and make better decisions. 

· Enables greater community benefit as greater focus on outcomes- for example have just developed a community wide- carbon management plan.  

Appendix 3 - Example of how Trusts work for Protected Landscapes:

Yorkshire Dales Millennium Trust

Set up as a registered charity in 1996 since when more than 600 individual projects worth £14 million have been assisted. These have included woodlands, wildlife habitats, barns, walls, village halls and historic buildings and features of all shapes and sizes.

Two successful major programmes dominated the first seven years of the Trust's existence. The "EnviroNet" and "Dales Living Landscape" schemes were funded by the Millennium Commission and Heritage Lottery Fund and brought in £5.5 million of lottery funds to the Dales. These were distributed as grants to a wide variety of individuals, community groups and organisations to help them achieve their own projects to benefit the area.

The Trust role has widened over the years, catalysed by the Foot and Mouth outbreak which so seriously affected the Dales. It now helps with issues as diverse as countryside apprenticeships, supporting local contractors, encouraging sustainable development, education and skills training, combating social exclusion, and trying to engage communities from nearby conurbation's with the area.

The way we work has also broadened. Raising funds in order to grant-aid others to undertake projects is still our preferred method, but there are cases where running projects ourselves is the only practicable way to make them happen. Examples are the "Learning in Limestone Country" education programme and the "Hay Time" meadows restoration project. We also manage grant programmes on behalf of other organisations, including Sustainable Development Fund in Nidderdale and the Yorkshire Dales National Park.

Not restricted geographically, we have also begun to work across other parts of North Yorkshire, for example managing North Yorkshire County Council's Aggregates Grants Scheme.

Crucial to all of the Trusts work is the support of donors. One of the principles behind setting up the Trust was to allow the many people who love the Dales to contribute to the well-being of the area. To date more than 30,000 donors around the world have supported their work. Using the banner of "Donate to the Dales" the Trust hopes to raise at least £1million over the next three years, from individual supporters, other charitable trusts, corporate and major donors.

Appendix 4 – The Community Foundation Option
Surrey Hills AONB are working with the Community Foundation to  agree how to build a permanent endowment fund to support the costs of the Surrey Hills AONB Unit in the longer term.  
The aim is to establish a community fund to enhance and conserve the Surrey Hills Area of Outstanding Natural Beauty and surrounding area and to support the non-statutory activities of the Surrey Hills AONB Board.

The Surrey Hills Fund will be established from a number of pooled donations from donors wishing to conserve and enhance the special quality of the Surrey Hills area and to benefit the local community. The funds generated each year will be used to award grants to support projects, programmes and activities that meet the fund criteria.

Grants will be awarded  for the non statutory activities related to implementing the Surrey Hills AONB Management Plan and the work of the  of the Surrey Hills AONB Board, including projects, programmes, staff and other core costs within the following criteria:

Conservation and enhancement of the landscape
Activities could include, but not restricted to, landscape conservation grants and advice to landowners, land managers and community groups for:

coppicing, tree and hedgerow planting, pond restoration, grassland and wetland management and heathland conservation

acquisition of land tools  

equipment to undertake conservation activities

Promote public understanding and enjoyment of the Surrey Hills
Activities could include, but not restricted to, grants and advice for:

Education visits and activities

Information and interpretation projects, eg notice boards, walking leaflets,  

websites, public transport promotion etc

Outreach projects, eg targeting disadvantaged groups

Support the social and economic well being of the Surrey Hills.  Activities could include, but not restricted to, grants and advice to landowners, business and communities for:

Maintaining community facilities, eg village halls

Start up enterprises, eg farm shops, local food initiatives

Community enterprises, eg village shops, village play schemes 

The criteria can be varied and grant awards to specific projects or organisations can be nominated by the Surrey Hills Panel, in agreement with the Community Foundation for Surrey at any time in the future. For example, to add a further area of special concern or to change a priority. 
The Surrey Hills Trust Fund will consist of the following:
A. A Permanent ‘Invested’ Community Fund – the capital is invested by the Community Foundation for Surrey and the income generated each year is used to award grants  for projects and activities which meet the fund criteria.  The fund will be built from a number of donations from local residents and organisations 
B. An ‘Immediate Impact’ Fund - The fund builds from a number of donations and the total value of the donations, less the costs of managing the fund is distributed as grants over a period of time.

The Surrey Hills Trust Fund will build over time from donations and legacies, fundraising and capital growth.  
The permanent funds will be invested in accordance with the Community Foundation for Surrey’s Investment Policy and will be held with the current Society’s Investment Managers.  This arrangement will be reviewed on a regular basis by the Community Foundation’s Finance and Investment Group and Board of Trustees.
All or part of a donation may be paid  into the Immediate Impact Fund rather than added to capital and the express wishes of donors will be taken properly into account, for example to support specific groups or needs within the area of benefit.

  Donations to the Surrey Hills Trust Fund can be made as gifts of cash, shares, property and land or from legacies and will be tax efficient for donors.

Appendix 5 : The Hybrid model Hadrians Wall Company

Hadrian's Wall Heritage Ltd (HWHL) was set up by One North East, the North West Development Agency, English Heritage and Natural England in response to the recommendations of the Major Study for Hadrian’s Wall.

These recommendations identified the need for a formal central organisation with devolved powers to manage and to co-ordinate development of the visitor experience to enable the transformational changes required. The primary objective of HWHL is to maximise the contribution made by the Hadrian’s Wall World Heritage Site to the local and regional economy through sustainable tourism development.

HWHL aims to achieve this by leading, coordinating and facilitating partnership activity throughout the Hadrian’s Wall corridor. Key areas of activity include capital development, business and community support, intellectual access (interpretation, education, research), physical access (walking, cycling, sustainable transport), heritage management, communications and branding.
HWHL combine the statutory demands of managing Scheduled sites and monuments with a strong economic remit to promote the value of the heritage landscape.
� HYPERLINK "http://www.fsa.gov.uk/pages/doing/small_firms/msr/societies/index.shtml" �http://www.fsa.gov.uk/pages/doing/small_firms/msr/societies/index.shtml�
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